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TO: General Donovan,
*ris Dr., von Schlebrendorff.
SURJHCT:  Ansver to Dr, Pathy's letter of 19 October 1945,

I have the honor to renly to the attitude of Dr, Pathy as expressed in
his letter from 19 Qctober 1945.

1. Tre fact that t e princinal vart of the draft of the accusation in
its poliitical. aspects is based entirely on tie breach o the Tresty of Ver-,
sailles, is, I think, ratlier questionable. The Treaty of Versailles was not

only_by Germany but by tle whole world looked upon as a treaty-work whose
value is doubtful, I mey refer here to the criticism on tiie part of American
historians such as Profe:sor Barnes, and to the criticism s expressed by
Churchill in his sneech before the louse of Commons on 20 llarch 1920, The
decisive factor for the nreswmption of a war-crime .is the employment of
f5?5€?~‘TT§TéToLe it would have been better, in my opinion, to base the main
accusation on the breach by force of the or1n01DWes of faith and confidence,
In thet way, it™w. uld have been possibie to naké the bre. ¢h by Hitler or all
internstional a:greenents a voint in the accusation as well as the establish-
ment by force of his criminal dictatorship over Germany, That way, the Inter-
national i‘ilitary Tribunal would speak not only for the United Nations but
for the consience of the world., Peralt me to ask whether it would not be
nossible to adoot this point of view during the trial, and to express it in
tlie sertence.

2. I believe it to be ri ht to bare tihe verdict on tie 24 defendants
not entirely on tl:e general accusation., The generzl accusation is sufficient
in the case of people like Goering, Streicher, Keltenbrunner, Ley, etec. It
is not sufficient in the case of a man like Schacht, Popen, and Neurath,
Zverybody in Cermany knows that these men did not want the war, and did not
plen crines ageinst huuenity., Their policy was certainly and entirely wrong.
Dut in order to sentence them as war criminals it is necessary to reproach
thernn “or definite acts; if tust is not done tihe defense of these defendants
stiell Lave it very easv, I'd be able to defend men like Schacht and Popen
in & owenner tiet it would be difficwit for the Internstionel Military Trib-
unsl to convict themq

3. I recommend very tiorougily the ¢ dropping irow the accusablon, at
the latest during the trial, the parasran rech on the urder of 925 Polish™
‘of"icers in the Katyn Torrest, otherwise the defense would Bé €asily in a
position to nae a lurse nunber of witnesses who know that the 925 Polish
officers in the Hatyn orrest were-murdered by the Rua51¢ns. However, I'd
recoriiznd to orove in “he course oi the trisl for the following war crimes:
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A Htler ordered that civilian centers and historic nmonunments in
air attacks on England be hit.

B. Kitler ordered the execution of parachutists imediately after
their capture, even if they were in uniform

C Htler ordered to execute at once all captured Russi an Comm ssars.

D Htler ordered to shoot all Russian prisoners who were nenbers
of the Communi st Party.

E. Htler had ordered that the city of Mbscowwith all its inhab-
itants be caused by inundation to di sappear fromthe face of the earth,

F. oOn Hmier's orders 7000 Russi an Jews were shot in Borrissow
by the SSin fall 1943-.

In discussing these points it will be found that these orders were issued
agai nst the opposition of the Gernan General Staff.

4. | consider it fair during the trial of the .irst 24 defendants to
give representatives of the General Staff an opportunity to prove that nenbers
of the General Staff have done everything within their power to overthrow
Htler and Nazism

5. It is certainly correct that the majority of the menbers of the
Reich Cabinet are guility in the sense expressed by the accusation. However,
this does not hold true for all of them A snall mnority within the Reich
Cabi net has fought Htler and left the Reich Cabinet after t hey were defeated.
Men |i ke Schacht, Popen, Ilugenberg, and Freiherr Sitz von Rubenacht, bel ong
to these. | amof the opinion that the defense of these people will be in a
position to present abundant material to prove this point. The prosecutors
shoul d be prepared for tliis before the trial begins.

In conclusion, permt me to renmark the follow ng:

For one who knows the internal situation in Ger. any it is paradox to
read in the indictrment that the German General Staff is acrimnal organis-
ation with the Nazi Party is not nmentioned. For the sake of the judgerent

of history on the trials before the International Mlitary Tribunal, | be-
lieve it to be correct that the indictment designates not the Nazi Party but
only the group of political |eaders of the Nazi-Party as crimnals. | am

convinced that the historian of the future shall recognize such a w se
restraint as. an expression of justice and inpartiality.
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